4312

Amendmeny put and passed:; the elause,
as muended, arveed {o.

and 48

Ulause 49—Duty on shares in foreign
company on death of shareholders:

Mre. MeDONALD: This is perhaps the
n.ost impurtant clause in the Bill. Tt pro-
vides that where a foreign company carries
o business heve the estatz of 2 shaveholder
who dies is Lable to the payment of duty
on =ach a proportion ol the value of his
shares as the assets of the company i ihis
State bear to the fotal as<sets of the eom-
pany. The exiefing position i= uncafisfac-
tory from the Governmenl's poin: of view,
beennse the shares of a wan in o foreiza
eorrrany ate supposid to Be domiciled where
the compaay has its healr nartess and ro-
ci-ter.  Unlevz veciproea! provisiens are
wace with othor ccuntries. o epciig o
will BV oay dutv on the whole of hie shares
in sav, Vietorie, and will alsn pay a eertzin
piremnt af  dutv i WOt Anstralin,
Queens]and has legislation similar to this,
an® o the epse of same lnree padaral ecm-
puy doing businers in Quesrcland and o1l
the otlrer Ntates with ite head offiee 'n
Adelaide, a shavcholder w el pax dufy on
the whole value of his shares in South Aus-
tralia, but would alse pay duty on the as-
sets in Queensland, in Western Aunstralia
and in any other State which adopted surh
legislation. And in the eca<e of mining com-
panies, wheve all the assots a-e held in tlas
Siate and the shares are domiciled in Tng-
land, then apparently duty would he pax-
a2 on the sharves in Enalend according *o
the English death dufy, and duty would aga'n
Lz weable on a?? tho oecels ~f e eomnosy
in Wertemm Lustralia haeaus~ the assets ars
in thi= State. So, certain ela=ess of neonle
would have to pay, if not double duty, at all
events mueh irore duty than s pa’d by
other people. T wish to denl ot some lonaih
with this section hecanse it 15 =0 very im-
portant.

Clauzes 47

agreed to.

Progress reported,

House odjourned at 6.13 pm.
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The PRESIDENT took the Chair at 4.30+
p-n., and read prayers.

PAPERS—TIRE BRIGADES BOARD.

Dismigsal and Reinstatement of H. P,

Plillips.
HON, H. SEDDON (North-East)y
[4.35]: T move—

That all papers dealing with the dismissal
aml re-mstateaent of ML 17, Phillips, of the
Victoria Park Five Brigade Station, by the Fire
Brigades Board, be lud on the Table of the
1leuse.

On motion by the Honorary Minister, de-
haie adjourned.

MOTION--ROYAL PREROGATIVE OF
PARDON.

Dizqualification of Hon. E. H. Gray, M.L.C.

Debate resumed from the previous day on
motion by Hon. H. Seddon—

That, in the opinion of this House, the free
parden granted to the Hon. Edmund Harry
tiray, insofar as it professes to remeve the
dignualifieation incurred by him under Seetion
184 of the Eleetoral Act, is of no foree or
effect, innsmuch ns it is not a proper exercise
of ti.c Royal prerogative of pardon,

HON. E. H GRAY (Wesi) [437]: Tt 1s
a very painful dunty I have to perform to-
day. First of all I thought that, from the
point of view of good taste, it would be bet-
ter for me to leave the Chamber whilst the
dehate was proceeding, and allow it to go
on in my absence. I therefore sat in the
gallery. When I saw how the debate was
unfolding, and as Mr. Seddon outlined his
remarks, I felt I wouid be a coward to go
on sitting in the gallery, and that my place
was in my seat where I could defend my
hkonour. I am here not only to defend my
honour; there are other things to think of
besides that.
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Hon. J. Cornell: Your honour has not
been questioned.

Hon. E. H. GRAY: The paltry sum of
£2,000, to which referenec has been made—

Hon. J. Cornell: I rise to & point of order.
Mr. Gray’'s honour has not heen brought into
question during the debate.

The PRESIDENT: That is not a point
of order. I would ask members to recollect
that Mr. Gray is on his defence. His posi-
tion is a somewhat diffieult one, and T ask
members to hear him in silence.

Hon. J. Cornell: So long as he Lkeeps
within bounds.

Hon. BE. H. GRAY: I do not suppose
there is a member of Parliament in the
British Empire who has heen placed in the
position in which I find rayself. T look upon
it as myv duty to my family, and my duty
to my dead father and mother, to defend
myself. I listened with interest to Mr. Sed-
don’s remarks regarding the law. T am
totally opposed to the opinion he expressed.
The ethical standard of the law in this coun-
try is not maintained by its law courts. God
forhid that their standard should be judged
by the Barristers’ Board and members of
the legal profession. The legal profession,
that ean admit Mr. Hughes to their fold,
contends that it represents the ethical
standard and the sanctity of the law; it
does nothing of the Lkind. The ethieal
standard of the people is maintained not by
lawyers, who of necessity must in course of
time be appointed, or the hest of them, to the
positions of judges of the Supreme Court.
My experience of the last few months satis-
fies me that when a person gefs into a court
of justiee. he breathes a different atmosphere
from that to which ordinary people are
aceustomed. The standards are altogether
different. That which we look upon with
horror in our daily lives—I mean those of
us who try to do what we ean in the com-
munity—is accepted in courts of justice as
a commonplace thing. I would lock with
horror upon such a thing in my daily life.
That is my opinion of the atmosphere of a
court of justice. I was so bewildered in the
Supreme Court by the aimosphere of it that
T could not understand it. I could not under-
stand how it was possible for me to be placed
in the witness box, as I was, and called
evervthing from a perjurer to a scoundrel, in
nice terms hy the counsel for the prosecution,
and when a common informer took my
place in the box, eounsel for the defence
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was reprimanded for daring to attack him.
In order to elear my mind upon the question,
T went to see a man in a high position, one
who has been appointed to dispense justice.
T put the position before him, not with the
idea of brazening it ont and undermining the
course of justice, but with an honest desire
to find out why such a thing was possible.
The whole position was explained to me, and
& different light is now thrown upon it in
my mind, This gentleman explained the
maiter very clearly. He was sympsathetic
towards me and the trouble through which I
was passing. He gave me some helpful advice
and explanations as to how the laws were
athninistered. My view was that it was im-
possible to get natural justiee in a eourt of
law. That is what was said to me by the
gentleman I have mentioned. It is the duty
of the police, and the responsibility rests
upon them, to preserve law and order. When
they fail to take action, and a common in-
former takes it upon himself to see that the
law is administered, directly suech common
informer steps into a eourt of justice, he is,
by tradition of the law, proteeted along every
step of the road. T asked why that was, why
I should be expozed to the attacks of un-
serupulous counsel, although it is the job of
counsel to endeavour to destroy the case for
the other side. This gentleman explained
that it was neeessary in law to support every
comunon informer, o that in the event of
seripus crimes being committed, such as
murder, violence, robbery and the like, the
eommon informer might be protected. This
man Hughes, who is trained in the law, took
advantage of that sitnation, and that is why
he has heen protected throughout every step
he has taken in the courts. I say again that
Mr. Seddon’s views regarding the ethical
standard of the law are incorrect, and that
those standards are not necessarily main.
tained as a result of what we know of the
administration of justice. Most people have
their ethics, taught to them by their religious
teachers, their school teachers and their social
reformers, and most people in the course of
their activities try to Live up to certain
moral standards. Therefore it eannot be
said that we can aceept the administration,
ethies, and econduet of the law and the neces-
sary precantions that judges have to take, in
common with counsel, in order to get at the
truth. I want to give members an outline of
the genesis of this trouble. I have been ad-
vised by some hon. members to refrain from
participating in the debate, but as very few
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of them appreciate the genesis of the matter,
I desire to give some particnlars to the
Houze. The prosecution by Mr. Tlughes, act-
ing as A commeon informer, was the culmina-
tion of a vindictive persecution instituted
against me because of my long assoeiation, in
an honorary ecapacity, with various bodies
actively engaged in raising funds for publie
and social services, and also owing to my
vigorous opposition to that individual be-
eause of his extravagant, greedy grasping of
public funds, and his system of imposition
on the ecredulity of the public. There are
men in this Chamber who know my attitude
on this matter. In common with Mr. Clydes-
dale, I opposed, years ago, in every possible
way, the manner in which sweeps and other
undertakings were being conducted. The
people were being taken down. If anyone
ltkes to tie himself to the chariot wheels of
Mr. Hughes, he can go free; but if he should
dare to oppose his activities, that man has
suzch wonderful power—I do not know where
he gets it—that he ¢an wield his vindictive-
ness effectively against those who object to
his filehing funds from unsuspecting people.
I did not take my action under the lap. Mr.
Hughes bragged in the court of what he had
done for Trades Hall, I did not say any-

thing about that. The Iremantle and
Midland Trades Hall officials of that
time, the mental after-care authorities,

girls’ elubs, and various hogpitals through-
out the State required funds, and did
not care how the money was obtained.
They cared little bow the public were
taken down s0 long as they could get
£300 or £400. It did not matter a jot to them
how the money was raised. During the court
proceedings, it was shown how Hughes had
fleeced the public, owing to the manner in
which he bhad conducted his sweeps. As was
indicated in court, the general expenses in-
curred by an honorary committee in conduet-
ing aetivities of that deseription usually ran
from 3% to 53 per eent. The big carnivals
run by the *Daily News,” with which I was
asgociated as a member of the committee,
resulted in vaising abhont £12,000, and that
was done aft a cost of between 3% and 4%
per cent. for general expenses. According
to the figures supplied by JMr. Hughes, =o
far as I could understand them, the dis-
closed expenditure represented 561% per
cent. Because Mr. Clydesdale, T and others
dared to oppose a system of raising monev
along those lines, we have been subjected

as well,
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fo all thi= persecution. | do not desire te
enter a plea in thizs House because I have
been workinge for charvitles. I would not
ratse that plea in order to ezcape my respon-
sibilitics. 1 do not want any cvedit for it
because, fortunately, the desive to assist in
such underinkings is instinetive with me.
] do uot know that anvone should desire
¢redit hecause of the possession of such
nualities. We should be thankiul that we
have them, and, for such as 1 have,
my parents are to be thanked. 1 realise 1
have had rqualities as well, but I do not know
wlhere they came from. My good instinets,
[ know, have been inheriled fromy my ances-
tms and I am always sorry for anyone who
iz handicapped by traits of selfishness,
ernelty and all the evils to which buman flesh
is heir. Those who have had the advantage
of a proper hume traiming under good par-
ents have an ordinary chanee in life to do
the right thing as the natural thing. That
being so, I do not wish to give myself any
credit for possessing a desire to help
in soeial servicee. I am only sorry for
thoze who are not similarly situated. In
continnation of the compaign of persecu-
tion, I was disgracefully slandered in
every possible way from every platform
oceupied by Hughes during the latest West
Provinee election. Not only was 1 slundered
from the platform, but in the weekly Press
Tf members desive to know what
was siaid in the Press, they can read the
reports for themselves. Members may ask
why, if I have been slandered, I have not
taken legal action. What protection is there
in that eourse for a man who is without
mouey? Again, it is useless instituting libel
proceedings in the Supreme Court against
an indivdual who has no money. One might
be successful in gaining a verdict carrying
gubstantial dawmages, but what is the good
of sueh a verdict when one cannot secure
the money from his opponent, who has
either no money or has taken steps fo hide
what he has? A substantial verdiet would
resolve itself into a hollow vietory, becausa
one would probably have to pay £200 or
£300 for eosts. I have not that amouni of
money to spare. There are others, apart
from Hughes, against whom proceedings
could be taken for libel, and they descrve
to be placed in that position. So it was
that from every platform I was slandmred.
They ridiculed my charitable work, and the
plan of attack centred on my association,
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in an honorary capa ity, with various acti-
vitics. For instance, they ridiculed the fire-
wood scheme that 1 instituted at Fremantle,
a scheme that bhenefited thousands of men.
They said L was erawling to the lumpers
for their vores. Every activity with whicl
I was associated was ridiculed from the
publie platterm. 1f what was included in
the pamphlet, which was the hasis of Iiti-
gation, was libellous, compared with what
was said abont me, it was like a bahy
chicken to an elephant. It is impossible for
any man to serve for «ix vears on the Prison
Board, for instance, without making
enemies. 1 have not heer on thai beacd
for two or three yeat~ or | suppose I should
have lost my scat there, too, although my
serv.ees were in an honorary capacity. It
was impossihle for me fo act as sole Jis-
tributur of relief funds for four years, and
not make enemies. Some of those individu-
als who come under that category comprise
the majority of Hugues's election copunil-
tre, His agent was u gaolbird and n-soci-
ated with the ervonks of the underworld.
During the progress of the eletion cam-
paign, 1 was warned by a crook, throngh
third party, that if T pesisted in wy cam-
paien on hehalf of the Labour eandidates,
they would frame we  That infornudion
eame from Huwhes himself, threnzh his
azeni. The price of silence on my part
was freedom from persecution. In my opin-
jon, that was blackmail, When T ve-
ceived that information. T laughed and iz-
nored it. IF I had taken the alviee of
prople not so impetuous as T am, T might
have avoided the trap that was set to get
me. In order to explain the necessary atmos-
phere, 1 desive to deseribe the operations of
the relief committee at Fremantle in zrant-
ing assistance to individuals during the first
vear of our activities. We had a large com-
mittee. This phase is intimately asso-
ciated with Huorhes's vendetta. The big
committee  had a  wonderful organiz-
ation for collecting funds, but they
had wno one to undertake the work
of administering relief. There were two men
only who were game to take it on. That
was four years ago. [ will never forget
those days. There was dire poverty and a
rush for relief. JMethods had to be adopted
by the Government becanse of the army of
crooks who came forward to secnre more
than their fair share of the funds available.
They had to fix the seven-day period to cope
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with the ~ituation. The commitlee had ample
funds at their disposal. The Rev. Erie Nye
was [laced in eharge of the relief granted
te single men, and he operated from the
Immigrants’ Home. Together with another
reverend gentleman, I was entrusted with
the granting of relief to married people at
the port. The minister who was associated
with me had had a long experience in socinl
service activities. He eame to work with
me for two or three mornings and then went
on sirike. He said, “I can't do it, and I
won't do it.” I was left to do the joh with
no assistance at all. I did not mind it; as
a matter of fact, I rather liked it. TFop
nearly 12 months, and certainly nunti! the end
of the fixst winter, T worked seven days a week
and had my meals in the streets of Fre-
mantle. The dizstress was appalling and the
applications for relief ecame from all sorts
of people. There were applieations from
the verv hest type of eitizens, and from
sinners, craoks and prostitutes, and T think
it was the prostitutes who frightened the
parson. Not many people will understand
that. I do not suppose we will ever experi-
ence a period comparable with the first six
mortths of the depression. All sorts of men
had to appeal for assistance; some were in
rags, «ome were well dreseed, but all were
starving, The reward for the work that I
undertonk then was bitter perseeution, ear-
ried on with relentless severity. When the
aftempts by rome people to secure more than
their fair share of the funds available were
frustrated, schemes were hatched well in ad-
vance to secure my destruction at the elee-
tions. That 1z no extravagant statement,
The plans were well laid, but T am happy
to say that the citizens’ committee who repre-
sented all sections, including Nationalists,
Lahourites and husiness people without
fixed politieal opinions, recognised my work.
T was not opposed at the election. and I am
in this Chamber now as the unanimous cheica
of over 8,000 electors of the West Province,
an honour of which I am proud. The pam-
phlet that became the trap and was the basis
for legal proceedings against me, was not
written by me. I had nothing whatever to
do with it. T have heen campaigning
during elections throurhout Australia for
the past 31 years. I have participated
in praetically every cleetion except when
I was on the land and 1 did not
have time at my, disposal. I have partici-
pated in every Siate and Federal election
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and have also stood for Parliamentary hon-
ours. I adopted a policy that, in ordinary
circumstances, I agree would counstitute a
fatal mistake for any candidate. My friends
in the Labour movement at Fremantle, at a
time when I had to put up a big fight against
Mr. L. B. Bolton, who is now a member of
this House, told me that, in view of the way
I was fighting the election, I was belping and
practically eleeting my opponent. I re-
fused fo make any attack upon my opponent.
As a matter of fact Mr. Bolton was re-
‘garded as a very strong man and the people
of Fremantle reckoned that he was going to
clean me up. Still we were on very friend-
Iy terms, and T oecasionally drove with him
in his ecar. A few days before the election,
however, he said to me that if looked as
if we were on too friendly terms, and after
that T walked. T mention this merely to
show the spirit and the manner in which
I conducted my electiens. T never helieved
in slinging mud at any of my opponents
and resolved that if I could not win decently
I had no right to be returned. The peculiar
circumstanees surrounding the last West
Province election created an unusual atmos-
phere. When one has a viper against him
the only course to pursue is to fight. With
regard to the pamphlet in question, if I
had had the preparation of it T would not
have drafted it in the way in which it ap-
peared; I would have seen to it that it con-
tained the whole facts, and another four lines
added to it would have made it and its
distributors unassailable from the legal
point of view, I would have included in it
that whiech would have condemned Hughes
for all time. Audited statements were
available, and why the pamphlet was
published in the form in which it ap-
peared T do not know, At that time
I thought it was too generous to Hughes, and
that is my considered opinion to-day. We
did not libel him: in faet we weve too gen-
erous to him by hiding the higger faets,
the facts which would have damned him
for all fime. T, with others, took part in
the distribution of the pamphlet. Certain
cirecnmstances arose which made it diffienlt
to disiribute it and that was why T assis-
ted in the distribntion. T{ what was con-
tained in the pamphlet had been published in
a newspaper, an offence would not have
heen constituted under the Electoral Act.
as far as T was eoncerned. T ask
memhers nof to foreet that. If the
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contents had appeared in a registered news-
paper and we had sold that newspaper, I,
as the seller or distributor, would not have
been liable. Unfortunately, it was a pawph-
let. Then an elaborate prosecution was
staged in the lower court hy Hughes as a
common informer, and later he brought an
action in a civil court for damages. In the
latter court, despite Hughes' efforts to
prove that lis character had been ruined
by the distribution of the pamphlet, the
jury assessed the damages at only £100. This
amount had to be divided among the four
defendants, and so ib came to £23 in each
case. This figure, 1 coniend, was nothing
but comtemptuous damages. With all due
deference to the judge, I should like to
draw the attention to the sharp difference
between his summing up and the jury’s
verdict. The judge explained to the jury
that damages could be awarded and that they
eould be exemplary, ordinary or contemptu-
ous. Thiz 15 where T violently disagree with
his summing up. He told the jury that that
was nnt a case for contemptuous damages.
I consider the learned judge was wrong
there, hecanse if ever therve was a case in
which a judge did not know very much
about the plaintiff and the husiness he had
been engaged in, the manner in which he
had battened on the people and the fact
that he had ruined a poor old man who
had been in business, it was this case. The
jury, however, must have known something
about Hughes beeause they assessed the
damages at #25 for each defendant. I
have given a short history of the manner
in which I came to be associated with this
business, and I say that to proeeed fo earry
ont the punishment te its finality would be
an outrageous miscarriage of justice and a
slur on my character. I was advised to
seek a pardon from the Governor. The appli-
cation was made in due form, and natural-
Iv, T am very grateful to the Governor in
Exeeutive Council for having acceded to
the request. T want members to understand
what my feelinzz have been during the last
few weeks., the humiliation fo whiech T and
the members of my family have been sub-
jected. We were not able to 2o to a
public entertainment without seeing people
reading a particular newspaper which has
heen doing its utmost fo drag me into the
gutter. That newspaper actually hracketed
my name with the names of the murderers
Conlter and  Treffene. Hon. members
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assume  a  teirly cheeroul  countenaner
and ever since these proceedings began I
have endeavoured to do so, but I ecannot say
other than that the tactics of the “Mirror”
newspaper towards me were despicable and
roiten, and if I have to suffer through this
atfnir that newspaper will be brooght to
account. I eannot let them get away with
what they have done. Can members imagine
my feelings on finding a newspaper assoeiat-
ing me with murderers? Even Mr. Miles the
other evening—though I know he did not do
it purposely—brought in the Bennett case.

Hon, (. W. Miles: I had no idea that——

Hon. E. H. GRAY: No, but the publie
would say “what the devil has this man Gray
done”? Then Mr Baxter refeired to people
who had been sued for making talse declara-
tions. How can such cases be comparahle
with mine, an innccent vietim of cireum-
stances over which I had ne control?

Hon. G W. Miles: May I make a personal
explanation? I assure Mr. Gray that I had
no iden of associating with his ease the case
to which he referred. 1 quoted something
that happened 20 years ago, a letter which
I wrote and which was published in the
“Pilbarra News.” My desire was to em-
phasise the point I made about the defieit
and there was no need for me to quote the
whole of the letter. I was sorry for it after
I had done so. My point was that all Gov-
ermiints were assoriated with defieits.

Hon. E. . GRAY: Still, Mr. Miles’s re-
marks are read by the publie either in the
Press ot in “Hansard,” and all will wonder
what I have done, Perhaps some will con-
sider that I have committed a very serious
erime. All these things are outrageous and
absolutely unfair to me. Certain people have
set themselves out to bring about my political
assassination, and T have had to fight them
with all my strength and resources. This
controversy has degenerated into a rotten
party issue for political purposes in order
to hamper the Labour party at the Federal
elections.

Hon, J. Cornell: If the hon. member goes
further along those lines he will forfeit the
respect of the House.

Hon. E. H. GRAY : Yesterday I asked for
an adjournment until to-morrow to enable
me to make a considered statement, but that
request was refused.

Hon. J. Cornell: The hon. member eould
have moved an amendment.
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Hon, E. H. GRAY: T wa: a-ivunded
at the ireim-al. The reruest I econsidered
wa< u fair one, and might have heen
acceded to. I have no complaint to make

against the daily Press except that they zeem
to be afraid of Hughes. I say that deliber-
ately. There have been any number of para-
graphs in the newspapers, and the *‘Daily
News” particalarly has given Hughes
columns of publicity, and put his case for-
ward, but never has there heen anything said
explaining the history of the case from my
point of wview and the faets resavding
Hughes.

Hon. J. Cornell: Hugkes is a new bogey
man.

Hen. E. H. GRAY: Hughes is the bold
bad wolf and sheuld bhe slain.  The
duty of (he T'ress i= to expose as far
asi possible conspivacies or evils in our
prablie life.  They have failed to do this
im re~peclt of Hughes: they will not vefer
to him at all because they are afraid that he
will take them to the Supreme Court. I
should like to say a few words about the
Electoral Aet. As a Bill, it was introduced
on the 4th Deeember, 1907, late in the ses-
sion, when a eontentious Land and Income
Tax Bill dominated the procsedings. There
were only two or three speeches on the
second reading, and these were made on the

Cth and 17th  Decommber of that  vear.
The -peakers were Mr. Drew, the pre-
~ent  Ubief  Seerctary, and M. M. L.
Moss, aml hoth spoke against the de-

famatory ¢lauses. I eannot imagine what
happened then, as the Bill, considering the
importance of it and the drastic alterations
and additions it was making to the Electoral
Act of the time, was rushed tkrough. How
ithen can it be said that it was carefully con-
sidered? Mr. Drew spoke strongly agaivst
the defamatory clanses and Mr. Moss re-
ferred to them from the legal point of view,
and pointed out the danger of those clanses.
Yet when the Bill went into Committee, one
defamatory clause seems to have heen over-
looked and was passed. This, too, in spite of
the warnings from Mr. Drew and Mr. Moss.
Mr, Moss spoke on the defamatory clause,
No. 194, in Committee again; and it was
necatived on the voices. The danger of that
provision being in the Act at all was recog-
nised. 8o far as I am able to learn, no pro-
vigion of such a charaeter s contained in any
similar Act of the British Dominions. I
have that information on high legal author-
ity. However. I wanted to make ecertain
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on the point by looking up the statute here.
That the clausein question was passed in mis-
take, during a late sitting close to Christ-
mas, does not make the Aet any the less legal.
1 have learned a good deal of law during
the past few months. T am given to under-
stand that if it were possible to challenge
the Act, there is in existence an Im-
perial Act which would over-ride it
I have no hesitation in saying that
a mistake of that nature could not pos-
sibly occur at the present time, because our
leaders and officers are too vigilant; and
that remark applies equally to Mr. Baxter
and Mr. Drew. However, the mistakes did
happen at that time. Attention was con-
centrated upon contentions measures, as I
think Mr. Hamersley, who was bhere then,
will recollect. A great deal of the time of
the House was taken up by contentious meas-
pres, and this important measure was given;
only a passing glance, so to speak. At any
rate, the attention given to it was by no
means adequate to its importanee. The meas-
ure was rushed on the statute-book, and it
bas taken 27 years for someone to avail him-
self of that archaie provision.

Hon. J. Cornell: I tried to get the Eleo-
toral Act amended, but the hon. member
said it was all right.

Hon. E. H. GRAY: Mr. Cornell did not
try to amend this particular seetion. I ad-
mit that under the statute I have committed
an offence, The law is unjust, hut it is the
law. In the ecircumstances which I have
tried to explain to the House, that unjust
law should not, I submit, be allowed to in-
fliet the punishment preseribed. Let me im-
press upon hon. memhers that I am not the
only member of the House who is in danger,
If any other member had been innocently
involved in legal trouble as I have been, I
would adopt the same attitude as I am tak-
ing now; I would stand by the member and
try to get him cut of the trouble. The sword
that has been hanging over my head for
three weeks is also banging over the heads
of other members of this Chamber. The
next vietim of the areh-couspiraecy will be
Mr. Holmes. That hon. member has made
himself liable, through his activities in con-
nection with the State steamers, to be un-
seated, simply owing to the weakness of the
Constitution Aet, I hope the common in-
former wiil stay bis hand. But the danger
is there that on the information of a tom-
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mon informer Mr. Holmes may have to
vacate his seat,

Hon. J. J. Holmes: Let him come on. All
I have done is to take a ticket on the State
steamers,

Hon, E, H. GRAY : The hon. member had
sowething to do with the transpori of cattle
by the State steamers. Further, it is stated
on reliable authority that every member who
has borrowed from the Agricultural Bank
is in danger of losing his seat.

Hon. A, M. Clydesdale: You and I will
have plenty of mates.

Hon. E. H. GRAY : Mr. Parker, who made
a speech on this matter the other day, knows
that he has broken the Electoral Act.

Hon. H. 8. W. Parker: In what way?

Hon. E. H. GRAY: In the way the hon.
member conducted his election. And North-
Western members are also in danger. I have
seen various members break the Electoral
Act quite innocently. I look upon Mr,
Parker as an esteemed friend.

Hon, H. 8. W. Parker: In what way did
I break the Aet?

Hon, E. H. GRAY: In the way
the hon. member conducted his election.
Under the existing Act, which is
archaic, it is easy to fall intp trouble,
I stand here to-night and say that I am abse-
lutely innocent of any offence from the
aspect of natural justice, I trust hon. mem-
bers will remember that fact before easting
iheir votes.

HON. H, 8. W. PARKER (Metropolitan-
Suburban) [5.23]: I have to express my
extreme regret that oceasion hag arisen for
this motion to be placed before the House.
On an earlier oceasion I said that as the
Cabinet had taken such an extraordinary
attitude jn recommending the exercise of
the Royal prerogative, it was the duty of
members to express their views on the sub-
Jeet. This evening we have heard what Mr.
Gray said by way of personal explanation.
The hon, member started of by declaring
that there was no natural justice in a court
of law., I would like to point out te him
that a court of law only carries out what
Parliament directs it to do. Parliament is
the highest court in the land, and the judges
are there to interpret the laws made by the
Honses of Parliament. In order that the
courts may not become foo technieal, eertain
classes of cases ave entrusted to jurors.
Juries consist of our fellow-citizens going
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about the streets the same as ourselves, men
drawn from different walks of life. Uun-
fortunately for Mr. Gray, he has had t»
appear before a jury in a libel case. Those
Jurors decided certain facts, and 1 do not
gec how the hon. member ean complain of
not having received natural justice. It muy
be that he has not received natural justice,
but he has received the verdict of the jury
aceording to the law as laid down by Par-
jlament. Mr. Gray bas for many years
been a member of Parliament, and
perhaps it was his duty to reetify
things. How he would do it I do not
know. XNeither do I know what he means
by natural justice. We have courts of
equity which also {emper the laws as far
as possible. However, it is Parliament that
deals with those matters. The hon. mem-
ber has spoken of a ecommon informer.
From my knowledge of the law a person
who takes diveet action is not called a com-
mon informer, and I would like to remind
{the hon. member of the fact that it is a
daily practice of the Government he sup-
ports, of the previous Government, which
I supported, and in fact of every Govern-
ment, I suppose, throughout the British
Dominions to employ informers, and more-
over to employ coirmon informers of a not
very high type. The common informer is
never looked upon with a great deal of re-
spect, but Governments employ him daily.
T have had oceasion to make stringent ra-
marks in the courts about & common infor-
mer whg came along and gave evidence of
how he secured a hottle of beer from an
unsophisticated individual: the eommon in-
former gets part of the fine, The practice
of employing eommon informers is a very
had practice, because it encourages a poor
type of individual to come along and some-
times give perjured evidence in order to se-
cure =ome henefit from the fine inflicted.
Never until this evening have I heard it
suggested that in this particular matter
which we are discussing there was any com-
mon informer. There was a man who felt
himself aggrieved, and he set the law in
motion. The matter was heard, and the
magistrate eame to a decision, rightly or
wrongly. One gentlemnan was fined. He
decided to appeal, and then decided not to
go on. It is best known to himself why.
I do not know why he did not zo on, and
certainly it does not concern the matter he-
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fore us now. At a later date the hon. meia-
ber was charged with a similar offence,
and the magistrate came to a eertain con-
clusion. The hon. member said the election
was fought by a viper, and that one had
to use similar methods against a viper. He
also stated that hefore the pamphlet was
published, it was amended in varions ways,
upon advice. I gather that when he bhanded
ont copies of that pamphlet he knew full
well that some question had heen raised
about it, whatever the question might he.
However, this debate is not a debate on the
merits or demerits of a charge made against
the hon, member. That does not come into
it in any shape or form. That is how
T view it. I view it as a question of how
the House regards the exercise of the Royal
‘prerogative so as to relieve a member of
Parliament from the responsibilities of an
act of which he has been found guilty hy
a court of law. I am not using
“omilty” in  the senze of any crimin-
alitv; 'no one suggests there was any-
thing criminal in Mr. Gray¥’s action., Buit I
certainly think it is essential that we voice
our opinions and express our protest in no
uncertain terms as to the action taken hy
Cabinet in recommending His Excellency to
exercise the Royal prerogative. TUnder the
English Constitution, which we follow, from
the dark ages right throngh, kings have had
a personal prerogative. It has been cur-
tailed hy Parliaments from time to time, and
it iz always insisted that the natural law
should be followed, which is that the person
who is offended is the only person who can
pardon the offender. That is the natural
law. And that is followed in the general
law, that the King can only pardon where
the Crown is the prosecutor. There is a dif-
ference of opinion as to whether in this in-
stance the Royal prerogative was rightly
exercised in law. Tn my opinion the Royal
prerogative was not correctly exercised by
Cabinet through His Excellency, for I sub-
mit that this was a private proseention, and
the hon. member himself said the prosecuntor
was a common informer, not the Crown at
all. However, this House is not the place
in which to test thai question. The Con-
stitution provides that if the King wrongly
exercises his prerogative of pardon, the
courls are available in which to have that
question tested. There are many ways in
which that question can be tested, and I
think quite recently it was very prominently
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hrought before members of this House, and
ong member in particular who ean realise
whether that question ean be tested. The
courts have full power to deal with matters
of that sort and that, T submit, is the proper
way in which this question should be tested.
It eannot be tested in this House. The Royal
prevogative has been exercised, and this
Touse must act accordingly. It is recog-
nised in our own Constitution. through the
Roval warrant issued to Iis Fxeelleney, that
he can exercise the Royal prerogative on or
after he has had the advice of Cabinet in
some instances, #nd at least one Minister of
the Crown in other instances. In the present
case we find that Cabinet advised His Ex-
celiency to exercise the Royal prerogative.
What I think we should protest against is
the way in which Cabinet did act. I have
had opportunity for perusing the file in an-
other place, and naturally I presume that
file is eomplete. There is on it a letter from
the offender’s solieitors enclosing a form of
pardon. In that letter the solicitors go far-
ther and say that if there is any gquestion,
Cabinet should consult their own legal ad-
visers. Theve is nothing on the file to show
they have eonsulted their own legal ad-
visers and the only form of a pardon on
that file is the one that is sealed and signed
by His Excellency. So we must come to the
conelusion that the solicitors sent along the
pardon and that, without further reference,
Cabinet recommended His Excellency to sign
'it, and His Excellency did sign it.  That
does not seem right. Then we read in the
Press that the Premier would make a com-
plete statement vindicating what Cabinet
had done. I have heen anxiously awaiting
that statement, haping there would be some
good explanation afforded. Unfortunately
no explanation has been forthcoming so far,
except that from the Chief Secretary. The
Chief Secretary had the most unenviable
task that, I suppose, any Minister has had
for many years past; he had to endeavour
to explain away a matter which has no ex-
planation. And he is not & gentleman who
is poing to come along here and tell untruths
for the purpose of making an explanation.
Conzequently, he was left with nothing fo
say except that, when a Bill was before Par-
liament 27 years ago, certain elauses crejt
in which should not bave erept in. The hon.
member concerned said the Bill was hastily
put through. hut in the next moment he sail
it was after an all-night sitting. I do not
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know which is correct, but if members will
lookk up that Bill, they will find that
those particular elanses were specially
inserted in the Bill and had never been
in  any othere electoral [legislation. At
the snme time, the Bill set out clearly and
distinetly that the Criminal Code, which up
to that date had dealt with electoral offences,
was to he disregarded entirely, and that a
new code was pot in dealing exelusively with
electoral offences. In England, if a
candidate  publishes defamatory matter
concerning  another candidate, and if
the one who publishes the defamation
is elected, lhe can Dbe unseated and
cannot stand again for the same bovough,in
some instances for life and, as a rule, for
seven years. Personally, I have not found,
certainly not in English law, anything where
a supporter of a eandidate, or a member of
Parliament, defaming a candidate, can be un-
seated. That, I think, is peculiar to our own
Electoral Aet. But we have that gpecial see-
tion in it, and, having that special law, surely
the people it most coneerns are the people
who should know it. And whether they know
it or not, if they commit a breach of it, they
must put up with the penalty. It is entirely
wrong from an ethical point of view that &
man in a high position shou!d be relieved of
responsibility for his action, while 2 man in
a more lowly position should pay the penalty
for a breach of the law. An unfortunate
individual eomes into the eity and parks his
truek in Hay-street. He has to pay a £2
fine, although he is totally ignorant of the
laws in every way. Possibly members of
Parliament may be able to park their cars
where they like; T do not know, but I am not
going to risk it. However, that is the ethical
position. I feel somewhat strongly on this
matter, and I also regret that I am not in
another place where, T think, this motion
would be more appropriate. For this Cham-
ber does not make or unmake (Governments.
We have nothing to do with the personnel of
the Government; it is the privilege of
another place to express their views on the
right and wrong of actions by the Govern-
ment, and if the majority of members agree
that an aetion of the Government was wrong,
we all know what the next procedure i, If
meinbers of another place do not think the
action of the Government wrong, well, the
Government carry on, and the next appeal is
an apoeai to the people, which the Constitu-
tion provides shall be every three years. We
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have now come to this deadlock, that we can-
not do anything. Another place may be able
to do something, and if there is the necessary
number in another place, and if the pecple
think the Government have done wrong, the
responsibility is then theirs. There is anoiher
way in whieh this matter can be dealt with,
a way which T will not by any nieans sup-
port. There is the inherited power of Par-
liament to wateh the conduet of its members.
And, ns was mentioned by Mr. Cornell last
night, a member of the Federal Parliament
was once expelled. I am not suggesting for
one moment that the case under considera-
tion would warrant suech an aetion here. It
may be that this House has power to take
such action, but it wounld be a very [loolish
and wrong action to take.

IMon. J. Cornell: And twe wrongs would
not tuke a right.

Hou, H. S. W. PARKER: What the hon.
member did is not o matter for cxpulsion
from this House. Yet this is the only remedy
left in the hands of this House, if it be a
remedy, In this instance I do not think such
an action is warrvanted, If any such motion
were moved, T would strenuously oppose it.
The reason why I mention that is to show the
bon. member that, in my point of view, and
[ think in the view of all members of the
House, this is not a question which concerns
bhim personally, but one that purely and
simply concerns the action of the Cabinet.
It has nothing te do with the hon. member,
who merely happens to be the vie-
tun. Again, it has nothing whatever to do
with the person who took the action aguinst
him, I do not care two straws whether he
has got his £25 from the hon. member, or
whether he never gets it. That has nothing
whatcver to do with the question. An offence
has been commmitted by a member of Par-
liament and has been given due consideration
through the courts, two courts, and he has
been condemped for his action by hoth those
courts. Yet Cabinet come along and deliber-
ately give him a pardon for the purpose of
permitting him o sit in this House and for
no other reason at all. That is an exzercise
of the Royal prerogative wrong in ethies,
and in my opinion it is wrong in law, be-
eause this was a private matter. Unfortu-
nately, we ean do nothing beyond recording
a protest. I rose to express my views, and
also to register my protest at the action
taken bv Cabinet.

421

HON. G. W, MILES (North) [5.453]: In
my opinion, the exercise of the Royal pre-
rogative of pardon by the Government has
been illegal. They might have been justi-
fied in remitting a fine, but I contend that
Cabinet and the King's representative had
no power to interfere with the Constitution
of this House. History records the broad
powers exercised by Kings in olden times,
and how those powers were curtailed, first
by Magna Charta, then in the time of
Charles IT., and again in the reign of Wil-
liam, I eonsider that the Lieut.-Governor,
in acting on the recommendation of Cab-
inet, has exceeded his <duty. He has done
more than the King could do. I disagree
with bath the legal opinions expreszed re-
gzarding the pardon granted to Mr. Gray.
In the Statutes of Western Australia, page
651, there is an Act of 1876 to amend the
law concerning the remission of penalties.
The preamble reads—

Whereas by divers Aefs and Ordinances pen-
alties are made payable in whole or in part te
parties other than the Craown, and the said pee-
alties eannot, so far as they are payable to
other partics, as aforesaid, be remitted or par-
doned by the Crown where no express provision
has been made for that pnrpese by the Act or
Ordinance imposing the same, and if is ei-
pedient that the Crown should have in all cases
power to remit il penalties imposed: Be it
therefore enacted hy His Excellency the Gover-
nor of Western Australin and its Dependenries,

Ly and with the advice and consent of the
Legislative Council thereof, as follows, ete.

The preamble gives the Government powsr
to remit fines and penalties, not, as Mr.
Parker said, only when the Crown is a
party to the cause.

Hon. J. Nicholson: There iz an operaiive
part declaring that the penalties may be
remitted.

Hon. G. W, MILES: Yes. Yor my own
satistaction, I have obtained legal opinion
on the ¢uestion. i

Hon. H. 8. W. Parker: 1 was speaking
only of the Royal prerogative.

Hon. G. W. MILES: The legal opinion
I have obtained reads—

Mr. Gray was convicied of an offence urder
the Electoral Act whirh invelved loss of his
seat in the Legislative Council, Since then he
reeeived parden under the Seal of the State of
Western Australia (vide Gazette, 24/8/34). A
Royal pardon purges Lim of his offence and
has the geperal effect of removing any dis
qualification attached to conviction (Hay ».
J. J. Tower, Div. 59, L.J.M.C. 79).
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Hon. J. Nicholson:
Parker and I said.

Hon, G. W. MILES: The opinion con-
tinnes—

That is what Mr.

Even such a pardon cannot remove a dis-
qualification if constitutional rights are in-
volved.

That is the point I take; the Government

cannot interfere with the Constitution,
Hon. H. 8. W. Parker: There is no dis-

qualifieation in this case; he is only pre-

vented from sifting.

“Hon. G. W. MILES: The opinion contin-

ues—

Mr. Gray was convieted under the Electoral
Aet, which is part of the Constitution (52 Vie.,
No. 23}, and although such Act has Dbean
amended and eeded it is still a part of the
Constitution, By that Act, after convietion, M.
Gray is incapable of sitting as n member. Mr,
Gray represents the people. Both the Crown
and the people ure interested in his seat, the
Houses (Legislative Assembly and Couneil)
being a safeguard and constitutional check
upon the Crown.

The Crowa has a prerogative of pardon; no
one has any doubt that it may rvemit fines, for-
feitures or penalties, but it could only pardon
offences from which it could profit, and where
other rights were involved, the prerogative did
not attach. This was thought to have caused
an unnecessary restriction upon the prerogative
of the Crown, and in 1876 an Aeci {39 Viet. 20)
provided that the Governor may remit fines or
penalties due to His Majesty, although the
whole or part may be payable to some other
party.

This Aet was affeeted by the Justices Act,
1902, which has been amended by various Aets
{conselidated by Act 1902-1926), Section 170
provided that the Governor may remit the
whole or any puart of any fine, forfeiture or
costs imposed by a conviction whether any
part is payable to any person other than His
Magjesty or not,

The fine, forfeiture or costs imposed by the
convietion may be remitted, but the disqualifi-
cation was not imposed by the convietion; it
was consequential by reason of an Act of Par-
linment, an Act which is part of the Constitu-
tion. Obviocusly the Aects anbove mentioned, 3%
Viet. 20 and Justices Act, 1902.1926, do not
apply.

The question iust, therefore, be answered
upon a construction of the prerogative.

It was thought that the age-old quarrel of
the Crown and the people was settled by Magna
Charta.. Tt was not so. The Petition of Right
was considered to have again settled the quar-
rel. It also failed in part. The Act of Scttler
ment settled the matter, and those three Acts.
or what is left of them, are the Bible of the
British Constitution,

The Crown’s rights are restricted; it canmot
interfere with the representation in Parliamen .
Only Parliae.ent Ly & new Act can do so. Acts

2
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are made by Crown and people through their
representiatives, Mr. Gray by existing Acts has
lost his seat, The seat is vacant. The Crown
by itself eamnot refill it by a pardon; only
Parliament {Urown and people) can do so.

1t is the duty of the House to pass the
motion. 1 congratulate Mr. Seddon on the
able manner in which he presented his argn-
ments. [t has been said that the pardon
was suggested or prepared by a firm of
solicitors, There is nothing on the file to
show what the Crown Law authorities
thought of it. 1f they approved of it and
advised the Government that they had
power to get in this way, 1 consider that
their advice was wrong. 1t has been said
that the Crown Law authorities were of
opinion that the Lieut.-Governor should
act on the advice of Cabinet. If such ad-
viee was given, it was certainly erroneous.
As Mr. Holmes mentioned last night, on
page 181 of Instruetions to Governor the
following appears:—

In the execution of the powers and author-
ities vested in him, the Governor shall be guided
by the advice of the bixeceutive Couneil, hut if
in any case he shall se2 sufficient cause to dis-
sent from the opinion of the said Council, he
may act in the exercise of his said powers and
authorities in opposition to the epinion of the
Couneil, reporting the matter to Us without
delay, with the reasons for his so acting.

If the Governor did not enjoy that dis-
eretion, he would he merely a rubber stamp
for the Ministry. The Lieut.-Governor had
power to refuse to grant the pardon, and
in my opinion he should have obtained legal
adviee before acceding to the wishes of the
Government. If he was not satisfied with
the legal advice available to him within
the State, he could have referred the gues-
tion to the Home authorities.

Hon. J. J. Holmes: He is instructed to
refer it to the King.

Hon. G, W. MILES: Yes, definitely 1n-
structed. Reference has been made to the
disabilities Mr. Gray would have suffered
had a free pardon not bheen granted. One
of the reasons advanced in support of
granting the pardon was that otherwise Mr.
Gray would lose £2,000. Do members come
here merely for the sake of the salary they
are paid? 1 maintain that serviee in this
Houze constitutes a high honour. It was
an insult to Mr. Gray to mention that rea-
son. breause it infers that he could not
v envthing oufside Parliament. I be-
lieve that he could earn a living outside
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Parliament. Much sob-stuff bas been talked
and much has been said about the sympathy
Mr. Gray deserves. No one regrets his un-
fortunate positieon more than I do.
Btill, T helieve he could earn at least half of
the £2.000 in the four vears, and if mem-
hers of hoth Houses wished to show
their sympathyr, thevy could contribuie
5s. per month each to make up his
salarv,  That would be preferable to
tinkering with +he Consiitution. The Gov-
ernment, in my opinion, have exceeded their
duty and this House should pass the motion.
If the motion be earried, it will be necessary
to tuke further action. If a proposal were
submitted to declave the seat vacant, 1t might
he ruled out of order. Bui we cannot stop
half-wav. Other action must inevitably be
taken. It the motion is carried, and the
gather mution is brought forward, and dis-
agreed with, I sav it will be the duty of the
House to disagree with the ruling and to put

through the inotion declaring the seat
vacant. It would then become the duty

of the President to issue a writ. I do
not know what the proecedure would be then,
whether the matter would go through the
Electorn] Officer or not. We would prob-
ably find ourselves in the position of being
stalemated, if the CGovernment refused to
go on with the election. If we get that
far we shall have done our duty, and will
have shown the people of the State that we
have some respect for the Constitution and
the electors. We shall he protecting the
rights of the people. I bope the motion will
he carried. When we get as far as T have
indicated, if there are any further hurdles
we will take them when we come to them.

HON. E. H. H. HALL (Central)
{617: 1 wish briefly to enter v protest
acainst the unwinranted interference with
tire faws of the vountry as evidenced hy
the recent action. This afternoon we heard
from Mr. Gray very serious acceusations
prainst the comits of justice.  This unfor-
tunaie preroyative has been exercised and
ihi~ parden granted largely because of the
faet that we have a loeal Governor. That
will prehadly he zeized upon I those who
favoar the iden of bringing 2 Governwr
froin overseas, sn that he may bhe more in-
dependent when things are put to him by
Cabinet, a= was done in thiz ense. Whether
it be in wood taste or had taste to comment
upon the action of the 1ienienant-Governaor,
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I think we must remember that we are sent
bere to represent the people. Right through
my Province, and when I come to Perth, I
tind the action of the Government in a pre-
vious ease which had to do with 2 member
of this Chamber, universally condemned.
Oun that oecasion they obtained Parliainent-
ary zanetion for what they did. A few
members of this House thoucht the Govern-
inent were wrong,  When oin top of that
cames this case, I wonder whether members
of Cabinet are aware of the fecling of un-
easine-a that hos been ereated in Western
Austraita. This House should 2o as fur oz
it e in assuring the people that wemnbers
of this Chamber at any rate are preparal
(o do their utmost to earry out that which
has been handed down to us from the
Motherlunl, amd to ensure that there shall
not he one law fur one elass of person, and
another law for another, T listened with plea-
sure to the verv able speech delivered by
Mr. Nieholson, und to that delivered this
afternoon by Mr. Parker. Both members
have told ns there are certain things we max
not do. We have heen assured that if we go
to the fuilest extent we can by this motiou,
memhbers will make themselves ridiculous.
T have wondered in whose eves we ghall he
made ridienlons. We may appenr ridieulous
in the eves of a few constitutionalists, Fach
of us should remember that we are sent
here to represent the people. As far as I
can gather the people expeet that this House
will tnke very serious notice of this unwar-
ranted inferference with the nataral course
of the law. T attended a TUniversity debate
the other eveninz at Fremantle between tho
Adelaide and Svdney University araduntes
The subject of the debate wns “Democracy
versus Dictatorship,” One of the under.
graduates faid that the present-day demo-
cracy reminded him (paraphrasing the nld
mattn ennneiated by Ahraham Tincoln) that
democracy ns at present earried ount was
“aovernment of the people by the politi-
eians for the politicians.” Aectiong of this
kind hy the Government are helding »ur
politieal institntions up to jibes, cheap sneers
el Jerss eueh a: that. Tf we fail at the
time of crisis, such as we in comman with
the » ¢ -© the world are going thronch,
to hold th: eonfidence of the people, what
then? JMr. Gray made a3 most unwarranied
and unjustified remark when he saig tais
House was taking a party view of the mai-
ter. I feel that verv keenly. Tn ecommon
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with other members T say most sincerely
that Mr. Gray stands personally in thg very
high esteem of us all. Only a few weeks
age I briefly referred to this very danger,
and was sharply rebuked by interjection by
Mr. Holines, I said it appeared fo me ihat
this demoecracy which we so desired to seo
tried out was a travesty on demoeracy. It
was not a dictatorship of one man but was
certainly a dictatorship by Cabinet. 1 did
not know how soon my remarks would be
justified. And this is not the only oceasiou
when that has been so. Parliament consists
of two Houses, and this House is part of
Pasliament. We all know what the suteame
will be of the motion of censure upon the
(tovernment in other place. The Legisla-
tive Assemhly being o party House, and re-
sponsible to the Government in power, there
ean he only one result from snch a motinn.
T am of opinion after six vears of Parlia-
mentary experience that when a matter like
this ecomes before members of this Chamber
they have alwars shown a desire to deal
with it in a non-party spirit.  There is no-
thing personal, neither is there anything
of a party natore, influencing members in
this dehate. Tt is my duty to try to pre-
vent any Government from upsetting the
derision which has been arrived at by a
court of justice. T shall support the motion.

HON. J. COBNELL (South) {A.10]:
When I rose last evening Mr. Nicholson’s
amendment was before the Chair. Speaking
to the motion I would remind members that
last night I suggested there was a middle
conrge that could be taken. This House has
not seen fit to adopt the suggestion. Tt has
resolved by a very emphatic vote of
15 to eight that the motion as it now appears
on the Notice Paper shall not be tinkered
with. Tt has resolved that all the words
after “House’’ shall stand. We have now
reached the stage when no amendment is
possible. That being so, I find myzelf in
this position, that in order to enter my
emphatic protest against the wrongful use
of the prerogative I must square up to the
jssuze and vote for the motion.

HEON. H. SEDDON (North-Easti—in
reply) [6.11]: I should like first of all to
express my appreciation of the manner in
which the motion has been dealt with by
varigus speakers.  They certainly showed
their appreciation of the circumstances which
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called it forth, and of the issues at stake,
as well as the position taken up by this
House. The House has been compelled to
adopt that position by the aetion of the
Government. I regret the statement of Mr.
Gray that in his opinion the maotion was
introduced for the purpese of “rotten poli-
tieal propaganda before the Federal elce-
tions.” I wish to make every allowance for
the very strong feeling under which Alr,
Gray wmmst have bheen labouring, but it
would have been wiser for him not to have
made that reference. I did my best to dis-
sociate any appearance of politieal propa-
canda or of anv personalitiecs from the
motion or my remarks in support of it.

Hon. J. Nicholson: I think ahnost every
member gave that assurance.

Hon. H. SEDDOXN: Yes, but as the state-
ment was made it was necessary for me to
refer to it. What the House has taken ex-
ception to is the wrongful exercise by the
Government of the Royal prerogative. I
asume that the statement of the Chief See-
retary expressed the views of Cabinet. By
this motion Cabinet is called to task for the
action taken by His Exeellency. Amongst
the papers laid on. the Table in anotlier
place there is a document containing certain
remarks. It is headed “Minute paper for the
Executive Counecil No. 1552.” It says—

I recommend Cahinet to advise His Excel-
lency the Lieut.-Governor in Couneil exercising

the powers conferred uron him to do ecertain
things.

This is signed “J. Willeoek, Minister for
Justice”” On it ave printed, “Approved by
His Excellency in Couneil, and euntered in
the minutes of the Executive Council accord-
ingly. (Signed) L, E. Shapcott, 21st Aug-
ust, 1934. Clerk of the Exzecutive Council.”

Sitling suspended from 6.15 to 7.30 p.m.

Hon. H. SEDDOX: Prior to the tea ad-
journment I had read the gist of the paper
relating to the decision of Cabinet, which
definitely fixed upon the Government the
responsibility for the action of the Lieut.-
Governor. It is important to stréss that
point, because I shall have reason to refer
to it later on, inasmuch as the gravesi ob-
Jection I see is to the Constitutional aspect
that has been introdueed. The ecase pre-
sented by the Chief Secretary on behalf of
the Government has already been dealt with
by previous speakers, but there are one op
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two points to which I shall make refer-
ence. The Chief Seeretary stated that, in
his opinion, the House eould not, with a
due sense of responsibility, carry a motion
of the deseription now under diseussion,
and he suggesied that the course proposed
to be followed was caleulated to bring ridi-
cule upon the House, seeing that it was a
matter that should be referred to a judicial
tribunal for determination. The Chief See-
retary also said I was not justified in as-
suming that the Licut.-Governor had not
referred the matter to a judicial tribunal,
that in ecarrying the motion the House
would censure the rtepresentative of the
King because of a Constitutional act, and
‘that if this House should do se, it would be
something most people would not believe
mntil it had been published to the world.
My, Nicholson, in the course of his speech,
also questioned the advisability of passing
the motion, and questioned also the atti-
tude adopted by the House. Members did
" mot accept the amendment moved by Mr.
‘Nicholson, but I was pleased to note that in
his amendment he stressed very severely the
ethical aspect of the situation. I could see
that his anxiety was lest the House should
adopt a course of action it eould not logically
follow up. However, members have reached
a deeision on that point. 1 want to place
the position before the House as it ap-
peals to me, in order that various factors
may bhe taken in their proper perspective.
With that object in view we must get
down to the elementary. We must first

of all recognise that Parhiament is directly "

ceoncerned and Parliament, under the
British Constitution, consists of three dis-
tinet parts. Under the British Constitu-
tion itself there is the Crown, the Lords,
and the Commons. In this State we have
the Crown, which really eomprises at pre-
sent the Licut.-Governor sitting in Execu-
tive Council, the Legislative Council, and
the Legislative Assembly.  Cabinet con-
stitutes the Executive Council and is an-
swerable to Parliament{, by whose confi-
dence it exists. If is these three parts
that constitute the whole, and, consequently,
each of the three parts has definite rights
and a definite sphere in which to funection,
in order, fivst of all to pass laws. and
seeondly, each has ifs responsibilities with
regard o administration. In eommon with
other members, T am aware that the Lieut.-
Governor, who was appointed by His
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Majesty, aets on the advice of his Minis-
ters, but, as pointed out by other mem-
bers, His Excellency has certsin powers
delegated o him for which he is answer-
able, through the Imperial Government, to
His Majesty. The Acts of the Executive
Council are subject to the approval of Pay-
liament, and if action is taken to which
Parliament takes exception, the Executive
Council must answer to Parliament. This
House, therefore, has a right to question
an action of the Crown if it has reason to
believe that the Crown has not acted in
secordance with the law or public interesta
or justice. Partieularly has it a right to
oppose any interference with the rvights of
the Legislative Couneil as part of the Con-
stitution, or in regard to the constitution
of the Ilouse itself, as a part of Parlia-
ment. These uspects were entirely ignored
by the Chief Seeretary in presenting the
caze for the Government. It is these as-
peets that are causing me and wembers, of
the House eoncern. As previous members
pointed out, Mr. Gray is the unfortunate
cause of the action that has been taken,
and it is the extent to which that aetion
was carried by the Executive Couneil that
concerns the position of this House and
also the representatives of the people. The
history of Parliamentary Government is,
briefly, a stovy of the gradual transfer of
and limitation upon the powers of the
Crown from the Crown to the people,
through their representatives in Parlia-
ment, constituted in certain ways. Through-
out the ages to the present day we have
had a steady move in that direction. By
this present action it has remained for an
Australian Governor, on the adviee of one
of his Ministers in Executive Counecil,
to set the clock back hy restoring
to Parliament, by the exercise of the
‘Royal prerogative of pardon, a man
who had lost his right to sit there. That is
the right for which this House is fighting.
Under our Constitution, the people ave the
only persons who can place a man in Par-
liament. That is their special right. T
would ask, because so far the question has
not been answered, under what principle can
the exervisa of the Royal pardon be ex-
tended to usurp those powers, for that is
what the parden sets out to do. T shall read
the notification from the “Government
Gazette”’ of 24th August last. It is headed
with a reference to His Excelleney, the
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Lieut.-Governor's commands, and sets out,
among other things—

Now know ye that we do grant the said
Edmvond Harry Gray our Free Pardon for the
disability or incapacity of being chosen or of
sitting as a Member of the Legislative Couneil
of the Parliament of the State of Western
Australin eaused or ereated by Seetion 184 of
the said Electoral Aet, 1807, on the conviction
of the snid Edmund Harry Gray as aforesaid.

That is definitely laid down, and that con-
stitutes a most serious interference with the
rights of this House and those of the elee-
tors. The Chief Secretary naturally ques-
tioned the eapacity or qualification of a lay-
man to express an opinjon on what after all
may be described as the intricacies and con-
tortions of the law. I quite expected the
Chief Secretary to adopt that line of argu-
ment, but it was distinetly unfortunate for
kim, because we have already had experi-
ence of legal opinion, and we recall where
legal opinions have led some people. I do
not know that the legal fraternify bave any
monopoly in

Hon. A. M. Clydesdale: Landing people.

Hon. H. SEDDOX: Perbaps so, but I
was going to refer to the infallibility of their
copinion. 1 have & distinet recollection of a
member of this House, standing in the place
that I occupy fo-night and on a legal point,
eansing 3 Bill to be thrown ont. He was a
layman. 1 have an equally vivid recollee-
tion of the same gentleman quoting two
pouderous and weighty legal opinions that,
it transpired, had been given by a prominent
King's Counsel; yet those opinions were
diametrically opposed to each other.

Hon. J. Corpell: I could give yon some-
thing along the same lines in connection
with a libel action at Kalgoorlie.

Hon. H. SEDDON: It is unnecessary for
me to remind members of the severe mental
strain to which they were subjected by vari-
ons clauses in the Mine Workers' Relief Aect,
and the equally ponderous amendments intro-
duced wilk a view o making it a workable
measure. In those circumstances, for the
Leader of the House to fake the point re-
specting the qualifications of a layman to
eriticise the application of a law with re-
gard io what are really the principles on
which our Constitution is founded, was
hardly apropos iun this instance. Mr. Miles
quoted legal opinion this evening in con-
tradietion of another legal opinion expressed
by a member of this Chamber. That opinion
was that the exercise of a Royal preroga-
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tive of pardon in this instance was entirely
wrong and an improper use of that import-
ant privilege of the Crown. We were assured
by one legal member of this Chamber that
a matter of this description should be set-
tled by the judiciary. I certainly think that
is the proper sphere in which it shouid have
been dealt with. Therefore I consider that
very contention is in itself a eondemnation
of the action of the Government in taking
this matter out of the sphere of the judiciary
and dealing with it in the manner they did.
In the next breath that hon. member pointed
out that this House that made the machin-
ery whereby the law operated, could not of
itself make the machine function in dealing
with this matter where the Royal preroga-’
tive of pardon has been exercised. We are
the makers of the law, and yet this Honse,
which is one of the important parts of the
Constitution of the State, eannot, so we are
informed by our legal members, of itself
approach a court of justice and have the
question of the exercise of the Royal
prerogative of pardon tested in the way
it should be, in that court of justice.
This House is seeking a constitutional way
whereby another section of the Parliament
can be subjected to judicial defermination
as to the constitutionality of its action. We
have been assured that there is no course
we can adopt, and yet any person, a eom-
mon informer, can take auction that this
House cannot take. I cannot imagine &
more absurd state of affairs, or one that
reflects more upon our constitutional posi-
tion than the conditions T have oatlined. I
am pleased to know that in the legal opin-
ion expressed by the Chief Seeretary it was
admitted that so far as the sections quoted
were concerned, they were generally cor-
rect, That is interesting becanse it eonfirms
the attitude taken up by this House, We
sare dealing with questions of principle ra-
ther than guestions of contortion of the
law. I use that word for want of a better
term. In the volumme of Halshury to which
I referred, the limitations of the prerogative
are set out. I have previonsly gnoted the
conditions under which the prerogative is
exercised. It is pointed out on page 405,
paragraph 613—

A pardon is usually granted on the adviee of
the Home Secrctary to whoge notice the matler
is brought either on a recommendation te
mercy by the judge when passing seutence, or

on petition by the ecriminal himself or his
friends en his behalf. On the consideration
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of any petition for pardon having reference to
the conviction of a person on indictment or to
the sentence (other than sentence of death)
passed od a person so convicted after the 18th
day of April, 1808, ihe Home Secretary is ew-
powered, if he thinks fit, at any time either to
refer the whole case to the Court of Criminal
Appeal when the case must be heard and deter-
mined by that court, as in the case of an appeal
by a convicted person, or to refer any point
arising in the case, with a view to the deter-
mination of the petitior, to that court for
their opinion thereon, and the court must con-
sider the point so referred, and furnish the
Secretary of State with their opinion thereon
accordingly.

I have read that becanse from the remarks
of the Chief Secretary, although he was
careful to say that the decisions of the Exe-
cutive Couneil must be kept secret, T de-
dtice from the remarks he made that nothing
in the direction of the steps indicated was
undertaken. That is the c¢onclusion I have
arrived at. The Chief Secretary chastised
me [or assuming that, but there has been
no evidence of any course of action by the
Lieut.-Governor along the lines I refer
to. It seems that as those are the conditions
under which the Royal prerogative is ex-
ercised in the Old Country, at the very least
we wonld have expected the Governor to
adopt similar action before taking so imn-
portant a step as the graniing of a free
pardon. It has been suggesied that the
exercise of the prerogative by the Governor
is guite possible, even in a case such as the
present one. I have indicated as far as the
English laws are eoncerned that there are
distinct and definite limitations. Is it then
contended that His Majesty, by delegaling
his powers to a Colonial Governor, ean
thereby increase those powers so that the
deputy has preater powers than has His
Majesty the King himself; becanse it ap-
pears to me that is the only interpretation
that may be read into certain statements
that have heen made regarding the statules
that may be applied to the present position.
I should hke to read a further extract from
Halsbury, and point out how the position
stands with regard to that aspect of the
case. In the same volume of Halshury,
page 423, paragraph 650 says—

The Crowr may not, however, make laws con-
trary to the fupdamental principles of the
British Constitution or exempting persons from
the peneral laws of trad~ or the authority of
Parliament, or granting exciusive privileges
to individuals; and every colony is subjeet to
the paramount authority of the Imperial Par-
liament,
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1 contend that the powers of a Colonial
Governor in no way exceed the powers
available to His Majesty. Personally I
agree that this matter should have been dealt
with by the judiciary. We have been told
that this House cannot test the constitu-
tionality of the prerogative of Parliament
hecanse it cannot get into the courts, al-
though its powers have been encroached on
and even though the Constitution is in peril.
Until we can get there, or until the matter
is dealt with by the courts, I eontend that
this House is justified in taking any measures
that it deems desirable, even though those
measures may involve the breaking of en-
tirely new ground in order to assert the
rights of the House, TUntil this is done, we
are justified in resisting the action of the
Executive Council in stretehing the powers
of the Royal prerogative to trespass on the
rights of the people. By so doing the Execn-
tive Couneil bas taken upon itself a responsi-
bility which its members themselves would
have been the first to condemn had similar
action been taken by any other person or any
other party. It has been suggested that the
House, by taking further action, may hold
itself up to ridicule or place iiself in a false
position. In reply to that, I would say that
there are conditions under which the House
of Parliament is justified in taking such
action, and taking the risk of such action, if
thereby it can safeguard the rights of the
people and preserve the privileges of Parlia-
ment, and the proper retention of each see-
tion of the machinery of Parliament in the
Constitution. In the course of his remarks
My. Gray referred to the faet that sufficient
time had not been given him to make his con-
sidered statement, The hon. member is
aware that this matter has been before the
House for a considerable period, and I con-
tend that if he wished to make a conzidered
statement he had ample time in which to
prepare it. Tn any case, there is legisiation
pending which must be dealt with, but the
constitution of this House has undoubtedly
heen affected, and therefore it is necessary,
before legislation is passed, that this motion
be disposed of, and the House take whatever
steps that may be considered desirable to
safeguard its privileges and the rights of the
people. In these eircumstances T feel that I
must ask the House to support the motion
as being the only way in which it can effec-
tively lodge a protest against what I regard
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as an entirely unprecedented use of the
Royal prevogative of parden.

(puestion put, and a division taken with the
following result:—

;\)’t‘ﬁ 10
Noen 4
Majority lor 15
AYES.
Hen, C. F. Baxler Hon., R. G. Moore
Hon. J. Cornell Hor, H. 5. W. Parker
Hon. L. Craig Hon. H. V. Pics<e
Hon. €. G. Ellloit Hon. H. Seddon
Hoo. J. George Hon. A. Thomson
Hon. E. H. H, Hall Hon. H. Tuckey
Hon. V. Hamersley Hor. C. H. Wittenoom
Hon. J. J. Holmes Hon. H. J. Yelland
Hon, W. J. Mann Hon. E. H. Angelo
‘Hon. G. W. Miles (Telier.)
Noes.
Hon. A. M. Civdesdale Mon, W. H. Kitson
Hon. G. Fraser

Hon. J. M. Drew
( Teler.)

Question thus passed.

Personal Explanation.

Hon. .J. J. Holmes: 1 wish to make a brief
statement. by way of personal explanation.
Mr. (iray, when addressing the House this
afternoon, intimated that I was the next
member upon whom the axe was to fall for
some breach of the Constitution or of the
Klectoral Act—I do not know which. The
statement was made, presumably, to intimi-
date me. [ invite Mr. Gray, or any ather
person, lo proceed forthwith; and if T were
found guilty of any offence I would not ask
for a pardon to be granted, nor would I ex-
pect a pardon, and neither would 1 accept a
pardon if it were offered to me.

BILL—SOLDIER LAND SETTLEMENT.
Received from the Assembly, and read a
{first time,

Hou-¢ adjourned at =3 p.w.
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The SPEAKER took the Chair at 4.30
p.m., and read prayers.

QUESTION—HOSPITALS, NORTH- |
WEST.

Mr. WELSH asked the Minister for
Health: What amount was paid by the Gov-
ernment during the finaneial vears 1931-32,
1032-33, and 1933-34 to each of the under-
mentioned hospitals +—(a} Onslow, (h) Roe-
bourne, {¢) Derby, (d) Broome?

The MINISTER FOR HEALTH replied:
(a) £300 per annum, (b) £300 per annum,
(¢} £300 per annum, {d) £700 per annum.

QUESTION—_AGRICULTURAL HOLD-
INGS, SOUTH-WEST.

Mr. BROCEMAN asked the Minister for
Lands: 1, What is the namber of ahandoned
holdings in the Sussex electorate? 2, Are
they available for leasing by other settlers;
if so, whenee can such leases he obtuined?
3, What is the average area of pasinre on
these abandoned holdings? J, What is the
number of holdings still areupied in the Sus-
sex eleetorate? H, What is the average area
of pastnre on ‘these oceupied holdings?

The MINISTER FOR LANDS replied:
1, 161. 2, They are availahle for leasing by
approved applieants.  Teases are for one
vear, rent payahle in advance, with proviso
for maintenance of improvements and top
dressing, and insurance of cottage if oeccu-
pied. Applications should be submitted to
the loeal manager, who wili forward rhem
with his recommendation~ Lur Tru-tee~ .-
cidion. 3, Approximately 70 arves 4, Nuna-
ber of scecupied group holding. in Biaastl-
ton Awricultural Bank distiiet, 352 5, Ap-
proximately 70 ccres.



